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Extra-Territorial Application of Securities Fraud Provisions 
(File No. 4-617) 
Joint response of the Company Law Committees of the Law Society of 
England and Wales and the City of London Law Society

The Law Society of England and Wales (“Law Society”) is the representative body of over 
140,000 solicitors in England and Wales.  The Society negotiates on behalf of the profession 
and makes representations towards regulators and government including the EU institutions. 

The City of London Law Society (“CLLS”) represents approximately 14,000 City lawyers 
through individual and corporate membership including some of the largest international law 
firms in the world.  These law firms advise a variety of clients from multinational companies 
and financial institutions to Government departments, often in relation to complex, multi 
jurisdictional legal issues.  The CLLS responds to a variety of consultations on issues of 
importance to its members through its 17 specialist committees. 

This response has been prepared by the Company Law Committee of the Law Society of 
England and Wales and the City of London Law Society Company Law Committee.  The 
committees are made up of senior and specialist corporate lawyers. 

We are pleased to have the opportunity to respond to the request for comments on the 
Extra-Territorial Application of Securities Fraud Provisions (File No. 4-617). 

The Securities Exchange Commission (the "SEC") has requested that comments be 
submitted to it in respect of section 10(b) of the Securities Exchange Act of 1934 in advance 
of its recommendations to Congress on the interpretation of that provision and its possible 
extension pursuant to Section 929Y of the Dodd-Frank Wall Street Reform and Consumer 
Protection Act of 2010 (the "Dodd-Frank Act") to include a private right of action for 
transnational securities fraud.  

We urge the SEC to recommend that the Supreme Court's decision in Morrison v National 
Australia Bank Ltd 130 S. Ct. 2869 (2010), which concluded that section 10(b) does not 
apply extraterritorially, represents the correct interpretation of the law and should not be 
negated by new legislation.  We have arrived at this conclusion based on the following 
propositions.

1. We support the positions advanced in the amicus curiae brief submitted in the Morrison
case on behalf of the United Kingdom Government.  The UK's brief, attached as 
Appendix 1 to this submission and summarised to the extent relevant to the SEC 
review in Appendix 2, outlined reasons why section 10(b) should not apply 
extraterritorially.  The arguments in the submission remain valid and the issues raised 
have not, in our view, been adequately addressed by Congress or any U.S. 
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governmental body.  We note the similar, compelling arguments presented in other 
amicus curiae briefs submitted in the Morrison case, in particular arguments 
addressing sovereignty and the potential to disrupt the efficient operation of securities 
markets by extraterritorial extension of section 10(b). 

2. The UK has developed, and maintains, adequate remedies for breaches of securities 
laws which are consistent with, and incorporate, the requirements of European 
legislation.  The UK regulator, the Financial Services Authority (the "FSA"), is 
responsible for bringing enforcement action where securities fraud is alleged and may 
seek restitution orders to compensate investors in appropriate cases.   

It is also possible for investors to bring private actions in relation to securities fraud 
under the terms of the UK Financial Services and Markets Act 2000 ("FSMA"), and 
sections 90 and 90A FSMA are relevant in this context.  In addition, investors may be 
able to bring claims under section 150 FSMA in respect of breaches of the FSA's rules 
and a variety of other civil claims are available to investors under statute and at 
common law.  As an additional protection, investors may be eligible to refer complaints 
to the Financial Ombudsman Service, the statutory complaints handling body 
established pursuant to section 225 FSMA.  Criminal penalties may also be imposed in 
cases of securities fraud, both under the terms of the FSMA and other statutory 
provisions and at common law. 

We believe that this combination of robust regulation and enforcement by the FSA and 
judicial sanction has established an effective and well-respected system for dealing 
with alleged securities fraud.  The system remains under periodic review both at the 
UK and European level, to take changing market conditions and expectations into 
account.  For example, the UK Financial Services Act 2010 has recently extended the 
protections available to consumers, by granting the FSA powers to require that 
consumer redress schemes be established. 

We recognise that different regulatory and enforcement systems operate in 
jurisdictions outside the US but, as noted below, there are significant enforcement 
resources in virtually every jurisdiction that has securities exchanges and active capital 
markets and we believe market participants should recognise and take account into 
account the applicable regime, transaction by transaction, and not expect a universal 
standard.  In addition, the SEC retains the prerogative to pursue enforcement action on 
its own and is therefore able to act in a manner supplemental to any relevant regime 
should circumstances justify, while taking into account relevant policy considerations. 

3. In our view, there is no valid policy justification to support the extraterritorial extension 
of section 10(b) or other US anti-fraud securities laws in lieu of the national laws of 
other jurisdictions.  The US has long been committed to the norms of international 
relations that recognise and support the sovereignty of each state and individual states' 
rights to legislate as they see fit.  Were there no remedies available in non-US 
jurisdictions to proceed against securities fraud, there might be greater merit in US 
extraterritorial jurisdiction.  However, as a number of the amicus curiae briefs in 
Morrison noted, there are significant enforcement resources in virtually every 
jurisdiction that has securities exchanges and active capital markets, and there is a 
broad recognition that securities regulation is necessary for a properly functioning 
business community.  Many jurisdictions have therefore implemented robust regulatory 
frameworks.  The fact that all governments recognise that greater regulation is 
essential for the smooth functioning of financial markets does not mean that it must be 
uniform or under the surveillance of one body in order to function.  Extraterritorial 
application of US law has the potential to damage international relations irreparably by 
ignoring the sovereignty of other states and sending the message that other states' 
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legislation is inferior or inadequate.  Departure from widely recognised principles of 
international comity is neither desirable nor necessary, especially when other options 
are available to achieve adequate supervision of international financial markets and 
prevention of securities fraud.  

4. There are more appropriate mechanisms to deter securities fraud and breaches of 
national securities law than private litigation.  The globalised nature of business and 
capital markets necessitates joint action on the part of states.  There already exists a 
degree of cooperation between national regulatory authorities and methods of 
strengthening and improving these relationships should take priority over unilateral 
action.  For example, the SEC, the FSA and other international regulatory bodies could 
develop a closer working relationship to monitor and enforce their respective securities 
laws.  Where there is a cross-border element to any alleged securities fraud, regulators 
in the issuer's jurisdiction and the principal market in which the securities are traded 
are in the best position to gather information and utilise local law enforcement.  Closer 
cooperation between regulators should be more effective than having any one 
regulator shoulder the responsibility for monitoring multiple jurisdictions. 

Private litigation in the US in this context has in the past resulted in conflicting and 
inconsistent decisions that frustrate informed decision-making and the efficient 
allocation of capital resources.  The differences in the legal and regulatory environment 
of the issuer and the markets in which its securities are traded relative to US norms 
serves only to magnify the risk posed by potential litigation.  As a result, the mere 
threat of litigation creates uncertainty and undermines confidence, leading to the 
possibility that issuers would exclude US investors from offerings and other investment 
opportunities in an effort to avoid US jurisdiction and exposure to potentially costly and 
sometimes opportunistic litigation. 

We are also sensitive to the need to protect and respect the reasonable expectations 
of investors and public companies.  For example, UK investors who acquire shares in a 
UK company on a UK securities exchange do not reasonably expect to obtain the 
benefits of the antifraud provisions of US securities laws, and legislation that would 
provide for US jurisdiction because certain actions may have occurred in the US or 
certain effects result in the US would not be consistent with those expectations.  Were 
Congress to authorize the extraterritorial application of the US securities laws in private 
actions, we fear that the result would be to impose considerable burdens on non-US 
companies, at substantial cost to their shareholders, in a manner that could disrupt or 
undermine the ability of local regulators to enforce their own anti-fraud laws.  

5. Ultimately it is not in the SEC's or the US's interests to open US courts to the 
extraterritorial application of the securities laws in private actions, for the reasons 
submitted above.  We request the SEC to urge Congress not to expand the 
extraterritorial application of anti-fraud securities legislation to private rights of action, 
but instead to urge Congress to permit the SEC to enhance international cooperation 
among regulators to achieve closer monitoring of financial markets and greater 
protection of investors. 
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Appendix 1 

Summary of the United Kingdom's Amicus Curiae Submission in the Morrison
Case

The relevant submissions put forward by the United Kingdom Government, whose 
arguments remain valid, can be summarised as follows:  

� The UK regulatory and legal systems provide adequate remedies for securities fraud 
despite exhibiting differences from the US systems.  UK financial markets are subject 
to strict disclosure obligations emanating from both European Union (EU) and 
domestic law; two examples are seen in the EU Prospectus Regulation and the 
Financial Services and Markets Act 2000.  Both common law and statute provide 
remedies for securities fraud, and the sophisticated legal system in the UK is available 
for securities claims, including group claims, to be pursued by litigation. 

� Differences in regulation and legislation between international states are legitimate and 
reflect different policy considerations inherent in each jurisdiction.  The desirability of a 
private right of action for alleged securities fraud may, understandably and allowably, 
be greater in certain jurisdictions than in others.  

� In all US legislation, there is a presumption against its extra-territorial application 
unless there exists an explicit intent by Congress to the contrary.  US courts should be 
guided by principles of comity and customary international law.  

� There are significant issues at stake relating to the right of sovereign states to make 
policy determinations for themselves and to have these policies and laws respected by 
other states.  States already pursue global regulatory cooperation both individually and 
collectively; for example the G-20 states have called for regulation to be the 
responsibility of home country regulators.  

� Extraterritorial application of section 10(b) risks multiple litigations and inconsistent 
decisions, breeding uncertainty and increasing the risk faced by foreign issuers.  There 
is also a risk that extraterritorial application would raise the cost of doing business in 
the US, making it a less attractive investment destination.  

� There is no enforcement void.  Other jurisdictions should be permitted and expected to 
enforce regulation and pursue alleged securities fraud pursuant to their own regulatory 
objectives and the SEC retains the prerogative to pursue enforcement action on its 
own.
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Appendix 2 

The United Kingdom's Amicus Curiae brief submitted in the Morrison Case 










































































































