30 June 2011
Directorate General for Justice
EUROPEAN COMMISSION
B-1049 BRUSSELS
By email: JUST-COMMUNICATION-A2@ec.europa.eu
Dear Sir/Madam
Re: CLLS response to European Commission document “A European contract law
for consumers and businesses: Publication of the results of the feasibility study
carried out by the Expert Group on European contract law for stakeholders' and
legal practitioners' Feedback”
This document is a response to the European Commission’s document “A European
contract law for consumers and businesses: Publication of the results of the feasibility
study carried out by the Expert Group on European contract law for stakeholders' and
legal practitioners' feedback” issued 3 May 2011 (hereafter “the Feasibility Study”).
The City of London Law Society (“CLLS”) represents approximately 14,000 City lawyers
through individual and corporate membership including some of the largest international
law firms in the world. These law firms advise a variety of clients from multinational
companies and financial institutions to Government departments, often in relation to
complex, multi jurisdictional legal issues.
The CLLS responds to a variety of consultations on issues of importance to its members
through its 18 specialist committees.
The CLLS is registered in the European Commission’s Transparency Register (formerly
known as the “Register of Interest Representatives”), and its registration number is
24418535037-82.
In January 2011 the CLLS responded to the Commission’s "Green Paper on policy
options for progress towards a European Contract Law for consumers and businesses"
(issued 1 July 2010) (hereafter "the Green Paper"). A copy of that response is attached
to this document, for ease of reference, and marked Annex “A”. The points raised in that

response remain equally valid and unanswered but, to avoid duplication, are not
repeated in detail here.
The CLLS has seen a near-final draft of the Law Society of England & Wales’ response
to the Feasibility Study and, on the basis of that document, endorses the Law Society’s
final response, with the proviso that the CLLS does not support the initiative to create a
non-binding “toolbox” to assist legislators in improving the quality and coherence of
European legislation. In this regard, the CLLS restates its position, mentioned in its
response to the Green Paper that while it is happy for the Results of the Expert Group to
be published, it does not believe that any of the other options put forward by the Green
Paper are useful, appropriate or justified, given the paucity of statistical evidence and
analysis identifying any problems or any need for action.
In addition, the CLLS wishes to make the following comments with regards to the
Feasibility Study.
1. General concerns regarding consultation
The CLLS has a number of general concerns about the structure of the current
Feasibility Study consultation, some of which touch on points made in the Green
Paper response. These include:
a. Consultation method
Firstly, it is unclear why the Feasibility Study is so called. It merely
contains a draft code. There is no evidence or discussion of whether it
would work or be likely to find commercial acceptance.
Furthermore, the CLLS does not believe that the two months allowed for
considering the Feasibility Study provides sufficient time for detailed
consideration, reflexion and consultation with busy practitioners or
businesses on the concepts or detail of the document. The CLLS is also
concerned about the small number of deliberative sessions that have
apparently been conducted in producing the draft articles of the
instrument contained in the Feasibility Study. Also of concern is the fact
that it appears that many of the issues mentioned below in relation to
Annex IV of the instrument contained in the Feasibility Study were the
subject in aggregate of no more than one half day meeting of a “sounding
board” of stakeholders. Considering the complexity of the introduction of a
new system of contract law, it is important that stakeholders be given
sufficient time for considering and discussing the proposed instrument.
The CLLS is also concerned as to the narrow scope of the questions
contained in the study document itself.
In addition, the report in the Feasibility Study on the responses to the
Green Paper is disingenuous, in particular in saying that “the opinions on
option 4 (the introduction of an optional instrument) were more varied”.
The report glosses over the fact that there was significant opposition to
the proposals.

The section on the practical relevance of differences in national contract
laws conflates a number of obstacles to cross-border trade under the
banner of contract law as if having a uniform contract law would make the
other factors disappear. Issues such as consumer protections, liability
issues, procedures for redress, tax, labelling requirements, language
requirements, health and safety requirements, advertising laws, “Cooling
off” periods etc etc would still remain and would, if the supplier was being
diligent, need to be addressed country by country even if there was a
uniform contract law (and even assuming that that contract law was
consistently interpreted in each Member State).
Furthermore, the “next steps” section is curiously limited. The specific
questions asked only touch on a few of the many issues that the
feasibility study raises. It seems to presume that other more fundamental
questions are not worth asking. This may reflect the views of the Expert
Group but not those of the wider international business and legal
community.
Lastly, were a bill containing an optional instrument on contract law
introduced into the European Parliament in October this year (as seems
planned), there is the possibility that such an instrument could differ
materially from the terms of the instrument contained in the Feasibility
Study. Such a possibility calls into question whether it could be said that
there had been stakeholder consultation on such an instrument prior to its
introduction into the legislative process.
b. Impact analysis of proposal
The CLLS is also concerned about the financial impact were the optional
instrument (as contained in the Feasibility Study) to be introduced, and
that such an impact has not been properly taken into account in the
process of the development of this instrument. (The CLLS understands
that no financial impact assessment on the implementation of such an
optional instrument has yet been published.) The CLLS is concerned
about the costs that would arise directly from such an instrument’s
introduction (such as the costs of retraining lawyers and Member State
judiciaries), and the indirect costs that would flow from such a new law’s
operation, including from the uncertainty of its provisions (and hence the
judicial time that would have to be spent interpreting such provisions)
(mentioned in more detail below).
c. Lack of rationale
Lastly, the CLLS repeats its concern that insufficient justification has been
put forward for the introduction of such an instrument, especially were the
scope of such an instrument to apply to B2B transactions not including
SMEs. We remain of the view that the case for introducing an optional
instrument as the way to enhance cross border trade within the EU has
not been established. Our views are set out at length in our response to
the Green Paper, and we do not propose to rehearse them in detail here.
Lastly, the CLLS believes that the established track record of the use of

English law in business reflects its flexibility (to adapt to the changing
business environment) and certainty, features it seems unlikely would be
contained in the proposed optional instrument.
2. General concerns regarding the proposed instrument
As above, while the CLLS does not intend to comment on the specific provisions
of the draft instrument contained in the Feasibility Study or address the specific
questions contained in that document, it does wish to make the following general
observations.
a. Drafting style
Firstly, the CLLS believes that the drafting style adopted in the instrument
is essentially too high level and lacking in certainty. The wish to keep the
text concise and “user-friendly and clear” is understandable. It may be
appropriate as a high level description (e.g. as a user’s guide for citizens)
but it lacks the precision and guidance which would be necessary to give
it the clarity of meaning that it would require in practice, especially if it is
to be useful in business transactions. For example, the concept of good
faith has been treated differently in the German and French legal
traditions. The feasibility study is silent on what is meant now. There is a
danger that it would be interpreted according to the court’s national law
approach. The practitioners’ editions of the German BGB and the French
Code Civil (to take the main examples) have significantly more text by
way of commentary than the text of the articles themselves. The
feasibility study however is silent beyond its articles. Furthermore, the
optional instrument does not address a number of issues such as public
policy exceptions, capacity, or its interaction with Rome 1. The Feasibility
Study states that issues within the scope of the instrument are to be
settled in accordance with the principles of the code and without recourse
to national laws. There are serious concerns as to how some of the more
fluid terms (such as duty of good faith and fair dealing) will be applied in
practice. This point has already been made in relation to the Green
Paper but may be worth repeating. The lack of clarity in the instrument’s
drafting risks leading to uncertainty, unpredictability and divergence of
interpretation under a veneer of uniformity.
b. Other areas of uncertainty
In addition, other basic elements of the draft instrument’s operation
remain unclear. For example, on the issue of scope, while Article 150
excludes financial services, it is not clear whether they are excluded from
the earlier part of the document. As above, it is also unclear whether such
an instrument would apply to B2B transactions, B2C transactions, or both
(and, if both, whether the same provisions would apply). (The CLLS
questions the appropriateness of importing B2C concepts into B2B
transactions) Furthermore, it is unclear how the “optional” element of the
optional instrument would apply. In addition, the practicality of a “blue
button” approach of enabling the consumer to select such an instrument
through clicking on an icon for an online transaction would not seem

practical. The “blue button” approach would not present the consumer
with a comparison of how such an instrument’s operation would differ
from that of the laws of his/her Home State for the transaction, and thus
would not enable the consumer to weigh these differences prior to
deciding which law to apply.
Furthermore, in relation to Annex IV itself, whilst the lack of a concept of
“causa” or “consideration” is welcome, the provisions on interpretation
(especially in relation to prior negotiations and to standard and/or nonnegotiated terms), delictum in contrahendo, good faith and fair dealing,
good business practice and the powers given to the court to substitute its
own view of what the parties should have agreed, give rise to significant
levels of uncertainty and unpredictability. They are the principal reasons
why, in international B2B contracts, parties are often reluctant to choose a
legal system which has those concepts, particularly if they are mandatory.
Dispassionate consideration should be given to what it is that discourages
commercial parties from choosing a particular law beyond the emotional
wish not to have the counterparty’s legal system.
If the European contract law is to gain widespread international
acceptance, these basic conceptual issues and their consequences need
to be addressed, particularly if it is desired that it should apply to B2B
contracts. The next steps do not however mention them, other than in
relation to article 92. This article is particularly contentious.
As above, the CLLS is concerned that, even with more detail and
guidance on the meanings of the instrument’s provisions, the level of
uncertainty and unpredictability created by the above factors could result
in more litigation and a greater need for legal advice, the costs of which
would be ultimately borne by European tax payers.
Yours sincerely

Alasdair Douglas
Chair
CLLS
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